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At petitionerRing’s Arizona trial for murderand relatedoffenses, the
jury deadlockedon premeditatedmurder, but found Ring guilty of
felonymurderoccurringin thecourseof armedrobbery. Under Ari-
zonalaw, Ring couldnot be sentencedto death,thestatutory maxi-
mum penalty for first-degreemurder, unlessfurther findings were
madeby a judge conducting a separatesentencinghearing. The
judge at that stagemust determinetheexistenceor nonexistenceof
statutorily enumerated“aggravatingcircumstances”and any “miti-
gating circumstances.” The deathsentencemay be imposedonly if
the judgefinds at leastone aggravatingcircumstanceandno miti-
gating circumstancessufficiently substantial to call for leniency.
Following sucha hearing,Ring’s trial judgesentencedhim to death.
Becausethe jury hadconvictedRing of felonymurder, not premedi-
tatedmurder, Ring would be eligible for thedeathpenaltyonly if he
was, inter cilia, thevictim’s actualkiller. SeeEnmundv. Florida, 458
U. 5. 782. Citing accomplicetestimonyat thesentencinghearing,the
judgefound that Ring wasthekiller. The judgethen found two ag-
gravatingfactors, oneof them, that theoffensewascommittedfor pe-
cuniarygain,aswell asonemitigating factor, Ring’s minimal crimi-
nalrecord,andruled that thelatterdid not call for leniency.

On appeal,Ring arguedthat Arizona’s capitalsentencingscheme
violatestheSixth Amendment’sjury trial guaranteeby entrustingto
ajudge thefinding of afact raisingthedefendant’smaximumpenalty.
SeeJonesv. UnitedStates,526 U. 5. 227; Apprendiv. New Jersey,530
U. 5. 466. The State respondedthat this Court hadupheldArizona’s
systemin Walton v. Arizona, 497 U. S. 639, 649, and hadstatedin
Apprendi that Walton remained good law. The Arizona Supreme
Court observedthatApprendi andJonescastdoubt on Walton’scon-
tinued viability and found that theApprendi majority’s interpreta-
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tion of Arizona law, 530 U. S., at 496—497, was wanting. JuSTICE

O’CONNOR’s Apprendi dissent, id., at 538, theArizona court noted,
correctly describedhow capitalsentencingworks in that State:A de-
fendantcannotreceivea deathsentenceunlessthe judge makesthe
factual determinationthat a statutory aggravatingfactor exists.
Nevertheless,recognizing that it was bound by the Supremacy
Clauseto apply Walton, a decisionthis Courthadnot overruled,the
Arizona court rejectedRing’s constitutional attack. It then upheld
the trial court’s finding on the pecuniarygain aggravatingfactor,
reweighedthat factor againstRing’s lack of a seriouscriminal record,
andaffirmedthedeathsentence.

Held: Walton and Apprendi are irreconcilable; this Court’s Sixth
Amendmentjurisprudencecannot be home to both. Accordingly,
Walton is overruled to theextentthat it allows a sentencingjudge,
sitting without ajury, to find an aggravatingcircumstancenecessary
for imposition of thedeathpenalty. See497 U. S., at 647—649. Be-
causeArizona’s enumeratedaggravatingfactorsoperateas“the func-
tional equivalentof an elementof a greateroffense,”Apprendi, 530
U. S.,at 494, n. 19, theSixth Amendmentrequiresthat theybe found
byajury. Pp.10—23.

(a) In upholding Arizona’s capital sentencingschemeagainst a
chargethat it violatedtheSixth Amendment,theWalton Courtruled
thataggravatingfactorswerenot “elementsof theoffense”;theywere
“sentencingconsiderations” guiding the choice between life and
death. 497 U. S., at 648. Walton drewsupportfrom Cabanav. Bul-
lock, 474 U. 5. 376, in which theCourt heldtherewas no constitu-
tional bar to an appellatecourt’s finding that a defendantkilled, at-
temptedto kill, or intendedto kill, asEnmund,supra, requiredfor
impositionof thedeathpenalty in felony-murdercases. If theConsti-
tution doesnot requirethat the Enmundfinding be proved as an
elementof the capitalmurderoffenseor that a jury makethat find-
ing, Walton stated,it couldnot be concludedthat a State must de-
nominate aggravatingcircumstances“elements” of the offense or
commit to ajury only, andnot to ajudge, determinationof theexis-
tenceof such circumstances. 497 U. S., at 649. Subsequently,the
Court suggestedin Jonesthat any fact (other than prior conviction)
that increasesthe maximumpenalty for a crime must be submitted
to a jury, 526 U. S., at 243, n. 6, anddistinguishedWalton ashaving
characterizedthefinding of aggravatingfactsin thecontextof capital
sentencingas a choicebetweena greateranda lesserpenalty,not as
a processof raising thesentencingrange’sceiling, 526 U. S., at 251.
Pp. 10—15.

(b) In Apprendi,the sentencingjudge’s finding that racial animus
motivatedthepetitioner’sweaponsoffensetriggeredapplicationof a
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state “hatecrime enhancement”that doubledthe maximum author-
ized sentence.This Court held that the sentenceenhancementvio-
latedApprendi’s right to ajury determinationwhetherhe wasguilty
of everyelementof the crimewith which he wascharged,beyonda
reasonabledoubt. 530 U. S., at 477. That right attachednot only to
Apprendi’s weaponsoffensebut also to the “hate crime” aggravating
circumstance.Id., at 476. Thedispositivequestion,theCourt said,is
onenot of form, but of effect. Id., at 494. If a State makesan in-
creasein a defendant’sauthorizedpunishment contingenton the
finding of afact, that fact—no matterhow the Statelabelsit—must
be foundby ajury beyondareasonabledoubt. Seeid., at 482—483. A
defendantmay not be exposedto a penaltyexceedingthe maximum
he would receiveif punishedaccordingto the facts reflected in the
jury verdict alone. Id., at 483. Walton couldbe reconciledwith Ap-
prendi, theCourt asserted:The key distinction wasthat an Arizona
first-degreemurderconvictioncarriedamaximum sentenceof death;
once ajury hasfound the defendantguilty of all theelementsof an
offensewhichcarriesdeathasits maximumpenalty,it maybe left to
the judge to decide whetherthat maximum penalty, rather than a
lesserone, ought to be imposed. 530 U. S., at 497. In dissentin Ap-
prendi, JUSTICE O’CONNOR describedas “demonstrablyuntrue” the
majority’s assertionthat the jury makesall thefindings necessaryto
exposethedefendantto adeathsentence.Such adefendant,sheem-
phasized,cannotreceivea deathsentenceunlessajudgemakesthe
critical factual determinationthata statutory aggravatingfactor ex-
ists. Id., at 538. Walton, JUSTICEO’CONNOR’s dissentinsisted,if fol-
lowed, would haverequiredthe Court to upholdApprendi’ssentence.
Id., at 537. Pp. 15—17.

(c) Given the Arizona SupremeCourt’s finding that theApprendi
dissent’sportrayalof Arizona’s capital sentencinglaw wasprecisely
right, and recognizing that the Arizona court’s constructionof the
State’sown law is authoritative,see Mullaneyv. Wilbur, 421 U. S.
684, 691, this Court is persuadedthat Walton, in relevantpart, can-
not surviveApprendi’sreasoning. In an effort to reconcileits capital
sentencingsystemwith the Sixth Amendmentas interpretedby Ap-
prendi, Arizonafirst restatestheApprendimajority’s ruling that, be-
causeArizona law specifiesdeathor life imprisonmentas the only
sentencingoptions for the first-degreemurder of which Ring was
convicted,he wassentencedwithin the rangeof punishmentauthor-
izedby thejury verdict. This argumentoverlooksApprendi’sinstruc-
tion that therelevantinquiry is oneof effect, not form. 530 U. S., at
494. In effect, the requiredfinding of an aggravatedcircumstance
exposedRing to a greaterpunishmentthan that authorizedby the
guilty verdict. Ibid. The Arizona first-degree murder statute
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authorizesa maximumpenaltyof deathonly in aformal sense,id., at
541 (O’CoNNoR, J., dissenting),for it explicitly cross-referencesthe
statutoryprovision requiringthe finding of an aggravatingcircum-
stancebeforeimposition of thedeathpenalty. If Arizonaprevailedon
its openingargument,Apprendiwould be reducedto a “meaningless
andformalistic” rule of statutorydrafting. Seeid., at 541. Arizona’s
argumentbasedon the Walton distinction betweenan offense’sele-
mentsand sentencingfactors is rendereduntenableby Apprendi’s
repeatedinstruction that the characterizationof a fact or circum-
stanceas an elementor a sentencingfactor is not determinativeof
thequestion“who decides,”judgeor jury. See,e.g., 530U. S.,at 492.
Arizona further urges that aggravatingcircumstancesnecessaryto
triggera deathsentencemay nonethelessbe reservedfor judicial de-
termination becausedeath is different: Stateshave constructed
elaboratesentencingproceduresin deathcasesbecauseof constraints
this Court has said the Eighth Amendment placeson capital sen-
tencing, see,e.g., id., at 522—523 (THOMAS, J., concurring). Apart
from theEighth Amendmentprovenanceof aggravatingfactors,how-
ever,Arizonapresentsno specificreasonfor exceptingcapitaldefen-
dants from the constitutional protectionsextended to defendants
generally,andnone is readily apparent. Id., at 539 (O’CoNNoR, J.,
dissenting). In various settings,theCourt hasinterpretedthe Con-
stitution to require the addition of an elementor elementsto the
definition of a crime in order to narrow its scope. See, e.g., United
Statesv. Lopez,514 U. 5. 549, 561—562. If a legislaturerespondedto
sucha decisionby addingtheelementtheCourtheldconstitutionally
required,surely theSixth Amendmentguaranteewould apply to that
element. Thereis no reasonto differentiatecapitalcrimes from all
othersin this regard. Arizona’s suggestionthat judicial authority
over the finding of aggravatingfactorsmay be a betterway to guar-
anteeagainstthearbitraryimposition of thedeathpenalty is unper-
suasive. The Sixth Amendmentjury trial right doesnot turn on the
relative rationality, fairness, or efficiency of potential factfinders.
Apprendi,530 U. S., at 498 (SCALIA, J., concurring). In anyevent,the
superiorityof judicial factfinding in capitalcasesis far from evident,
given that the great majority of States respondedto this Court’s
Eighth Amendmentdecisionsrequiringthe presenceof aggravating
circumstancesin capitalcasesby entrustingthosedeterminationsto
thejury. Although stare decisisis of fundamentalimportanceto the
rule of law, this Court hasoverruledprior decisionswhere, ashere,
thenecessityandproprietyof doing so hasbeenestablished.Patter-
sonv. McLeanCredit Union, 491 U. 5. 164, 172. Pp. 17—23.

200Ariz. 267, 25 P. 3d 1139,reversedandremanded.
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GINSBURG, J., deliveredtheopinion of the Court, in which STEVENS,

SCALIA, KENNEDY, SOUTER, andTHOMAS, JJ., joined. SCALIA, J., filed a
concurringopinion, in which THOMAS, J., joined. KENNEDY, J., filed a
concurringopinion. BREYER, J., filed an opinion concurringin the
judgment. O’CoNNoR, J., filed a dissenting opinion, in which
REHNQUIST,C. J., joined.
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SUPREME COURT OF THE UNITED STATES

No. 01—488

TIMOTHY STUART RING, PETITIONERv.ARIZONA

ONWRIT OF CERTIORARITO THE SUPREMECOURT
OFARIZONA

[June24, 2002]

JUSTICE GINSBURGdeliveredthe opinion of the Court.
This caseconcernsthe Sixth Amendmentright to a jury

trial in capital prosecutions. In Arizona, following a jury
adjudicationof a defendant’sguilt of first-degreemurder,
the trial judge, sitting alone, determinesthe presenceor
absenceof the aggravatingfactorsrequiredby Arizona law
for imposition of thedeathpenalty.

In Walton v. Arizona, 497 U. 5. 639 (1990), this Court
held that Arizona’s sentencingschemewas compatible
with the Sixth Amendmentbecausethe additional facts
found by the judge qualified as sentencingconsiderations,
not as“element[s] of the offenseof capitalmurder.” Id., at
649. Ten years later, however, we decidedApprendiv.
New Jersey, 530 U. 5. 466 (2000), which held that the
Sixth Amendmentdoesnot permit a defendantto be “ex-
pose[d] . .. to a penaltyexceedingthe maximumhe would
receive if punishedaccordingto the facts reflectedin the
jury verdict alone.” Id., at 483. This prescriptiongoverns,
Apprendi determined,evenif the Statecharacterizesthe
additional findings made by the judge as “sentencing
factor[s].” Id., at 492.

Apprendi’s reasoning is irreconcilable with Walton’s
holding in this regard,andtoday we overrule Walton in
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relevant part. Capital defendants,no less than non-
capital defendants,we conclude, are entitled to a jury
determinationof anyfact on which the legislaturecondi-
tionsan increasein their maximumpunishment.

I

At the trial of petitioner Timothy Ring for murder,
armed robbery, and relatedcharges,the prosecutorpre-
sentedevidencesufficient to permit the jury to find the
facts here recounted. On November 28, 1994, a Wells
Fargo armoredvan pulled up to the Dillard’s department
storeat ArrowheadMall in Glendale,Arizona. Tr. 57, 60—
61 (Nov. 14, 1996). Courier DaveMossleft the vanto pick
up money inside the store. Id., at 61, 73—74. When he
returned,the van, andits driver, JohnMagoch,weregone.
Id., at61—62.

Later that day, Maricopa County Sheriffs Deputies
found the van—its doors locked and its enginerunning—
in theparkinglot of achurchin Sun City, Arizona. Id., at
99—100 (Nov. 13, 1996). Inside the vehicle they found
Magoch, deadfrom a single gunshotto the head. Id., at
101. According to Wells Fargo records, more than
$562,000 in cash and $271,000in checks were missing
from thevan. Id., at 10 (Nov. 18, 1996).

Promptedby an informant’s tip, Glendalepolice sought
to determinewhetherRing andhis friend JamesGreen-
hamwere involved in the robbery. The police investiga-
tion revealed that the two had made several expensive
cashpurchasesin December1994 andearly 1995. E.g.,
id., at 153—156 (Nov. 14, 1996); id., at 90—94 (Nov. 21,
1996). Wiretaps were then placedon the telephonesof
Ring, Greenham,anda third suspect,William Ferguson.
Id., at 19—21 (Nov. 18, 1996).

In one recordedphoneconversation,Ringtold Ferguson
that Ring might “cu[t] off’ Greenhambecause“[h]e’s too
much of a risk”: Greenhamhad indiscreetly flaunted a
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new truck in front of his ex-wife. State’sExh. 49A, pp. 11—
12. Ring said he could cut off his associatebecausehe
held“both [Greenham’s]andmine.” Id., at 11. The police
engineereda local newsbroadcastabout the robbery in-
vestigation; they included in the account several inten-
tional inaccuracies. Tr. 3—5, 13—14 (Nov. 19, 1996). On
hearing the broadcast report, Ring left a messageon
Greenham’sansweringmachineto “remind me to talk to
you tomorrow andtell you about what was on the news
tonight. Very important, and also fairly good.” State’s
Exh. 55A, p. 2.

After a detectiveleft a note on Greenham’sdoor asking
him to call, Tr. 115—118 (Nov. 18, 1996), Ring told
Fergusonthat he was puzzledby the attentionthe police
trained on Greenham. “[H]is houseis clean,” Ring said;
“[m]ine, on the other hand, contains a very large bag.”
State’sExh. 70A, p. 7.

On February14, 1995, police furnisheda stagedreen-
actmentof the robbery to the local news, and again in-
cluded deliberate inaccuracies. Tr. 5 (Nov. 19, 1996).
Fergusontold Ring that he “laughed” when he saw the
broadcast,and Ring called it “humorous.” State’s Exh.
80A, p. 3. Fergusonsaid he was “not real worried at all
now”; Ring, however, said he was “slightly concern[ed]”
about the possibility that the police might eventuallyask
for hair samples.Id., at 3—4.

Two days later, the police executeda searchwarrant at
Ring’s house,discoveringa duffel bag in his garagecon-
taining more than $271,000in cash. Tr. 107—108, 111,
125 (Nov. 20, 1996). They also found a note with the
number “575,995” on it, followed by the word “splits” and
the letters“F,” “Y,” and“T.” Id., at 127—130. The prosecu-
tion assertedthat “F” was Ferguson, “Y” was “Yoda”
(Greenham’snickname),and“T” was Timothy Ring. Id.,
at 42 (Dec. 5, 1996).

Testifying in his own defense,Ring said the money
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seizedat his housewas startupcapital for a construction
companyheandGreenhamwereplanningto form. Id., at
10—11 (Dec. 3, 1996). Ring testified that he made his
share of the money as a confidential informant for the
FederalBureau of Investigationand as a bail bondsman
andgunsmith. Id., at 162, 166—167, 180 (Dec. 2, 1996).
But an FBI agenttestified that Ring hadbeenpaid only
$458, id., at 47 (Nov. 20, 1996), andotherevidenceshowed
that Ring hadmadeno more than $8,800as abail bonds-
man, id., at 48—51 (Nov. 21, 1996); id., at 21 (Nov. 25,
1996).

The trial judge instructed the jury on alternative
chargesof premeditatedmurderandfelony murder. The
jury deadlockedon premeditatedmurder, with 6 of 12
jurors voting to acquit, but convictedRing of felony mur-
der occurring in the courseof armedrobbery. SeeAriz.
Rev. Stat. Ann. §13—1105(A) and (B) (West 2001) (“A
personcommitsfirst degreemurder if . . . [a]cting either
aloneor with one or more other personsthe personcom-
mits or attemptsto commit . . . [one of severalenumerated
felonies] . . . andin the courseof andin furtheranceof the
offenseor immediateflight from the offense,the personor
anotherpersoncausesthe deathof any person.. . . Homi-
cide, as prescribedin [this provision] requiresno specific
mental stateother thanwhat is requiredfor the commis-
sion of anyof the enumeratedfelonies.”).

As later summedup by the Arizona SupremeCourt,“the
evidenceadmittedat trial failed to prove, beyond a rea-
sonabledoubt, that [Ring] was a majorparticipant in the
armedrobberyor thatheactuallymurderedMagoch.” 200
Ariz. 267, 280, 25 P.3d 1139, 1152 (2001). Although clear
evidenceconnectedRing to the robbery’sproceeds,nothing
submittedat trial put him at the sceneof the robbery. See
ibid. Furthermore,“[for all we know from the trial evi-
dence,” the Arizona court stated, “[Ring] did not partici-
pate in, plan, or even expect the killing. This lack of
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evidence no doubt explains why the jury found [Ring]
guilty of felony,but not premeditated,murder.” Ibid.

Under Arizona law, Ring could not be sentencedto
death, the statutory maximum penalty for first-degree
murder, unlessfurther findings were made. The State’s
first-degreemurderstatuteprescribesthat the offense “is
punishableby deathor life imprisonmentas provided by
§13—703.” Ariz. Rev. Stat.Ann. §13—1105(C)(West2001).
The cross-referencedsection, §13—703, directs the judge
who presidedat trial to “conduct a separatesentencing
hearing to determine the existenceor nonexistenceof
[certain enumerated]circumstances. . . for the purpose
of determiningthe sentenceto be imposed.” § 13—703(C)
(West Supp. 2001). The statutefurther instructs: “The
hearingshall be conductedbefore the court alone. The
courtaloneshallmakeall factualdeterminationsrequired
by this sectionor the constitutionof the United Statesor
this state.” Ibid.

At the conclusionof the sentencinghearing,the judgeis
to determinethe presenceor absenceof the enumerated
“aggravatingcircumstances”andany“mitigating circum-

‘The aggravatingcircumstances,enumeratedin Ariz. Rev. Stat. Ann.
§ 13—703(G)(WestSupp.2001), are:

“1. The defendanthasbeenconvictedof anotheroffensein theUnited
Statesfor which underArizona law a sentenceof life imprisonmentor
deathwasimposable.

“2. The defendantwas previously convicted of a serious offense,
whetherprepatoryor completed.

“3. In thecommissionof theoffensethedefendantknowingly created
a graverisk of deathto anotherpersonor personsin addition to the
personmurderedduringthecommissionof theoffense.

“4. The defendantprocuredthe commissionof the offense by pay-
ment,or promiseof payment,of anythingof pecuniaryvalue.

“5. The defendantcommitted the offense as considerationfor the
receipt,or in expectationof the receipt,of anythingof pecuniaryvalue.

“6. The defendantcommitted the offense in an especiallyheinous,
cruelor depravedmanner.
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stances.”2 The State’s law authorizesthe judge to sen-
tence the defendantto deathonly if thereis at least one
aggravatingcircumstanceand “there are no mitigating
circumstancessufficiently substantialto call for leniency.”
§ 13—703(F).

BetweenRing’s trial andsentencinghearing,Greenham
pleaded guilty to second-degreemurder and armedrob-
bery. He stipulatedto a 27% yearsentenceandagreedto
cooperatewith the prosecutionin the casesagainstRing
andFerguson.Tr. 35—37 (Oct. 9, 1997).

Called by the prosecutionat Ring’s sentencinghearing,
Greenhamtestifiedthat he, Ring, andFergusonhadbeen
planningthe robbery for severalweeksbeforeit occurred.
According to Greenham,Ring “had I guesstakenthe role
as leaderbecausehe laid out all the tactics.” Id., at 39.
On the day of the robbery, Greenham said, the three
watchedthe armoredvan pull up to the mall. Id., at 45.
When Magoch openedthe door to smokeacigarette,Ring
shothim with a rifle equippedwith ahomemadesilencer.

“7. The defendantcommittedtheoffensewhile in the custodyof or
on authorizedor unauthorizedreleasefrom the state departmentof
corrections,alaw enforcementagencyor a countyor city jail.

“8. The defendanthasbeenconvictedof oneor more otherhomicides,
as definedin §13—1101,which werecommittedduring thecommission
of theoffense.

“9. The defendantwasan adult at the time theoffensewas commit-
tedor wastried asan adult andthemurderedpersonwasunderfifteen
yearsof ageorwasseventyyearsof ageor older.

“10. The murderedpersonwas an on duty peaceofficer who was
killed in the courseof performinghis official dutiesand thedefendant
knew, or shouldhaveknown, that the murderedpersonwas a peace
officer.”

‘The statuteenumeratescertainmitigating circumstances,but the
enumerationis not exclusive. “The court shall consideras mitigating
circumstancesanyfactorsprofferedby thedefendantor thestatewhich
are relevant in determiningwhether to impose a sentenceless than
death § 13—703(H).
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Id., at 42, 44—45. Greenhamthen pushedMagoch’sbody
asideanddrove thevanaway. Id., at 45. At Ring’s direc-
tion, Greenhamdrove to the churchparkinglot, wherehe
andRing transferredthe moneyto Ring’s truck. Id., at 46,
48. Later, Greenhamrecalled,asthe threerobberswere
dividing up the money,Ring upbraidedhim andFerguson
for “forgetting to congratulate[Ring] on [his] shot.” Id.,
at 60.

On cross-examination,Greenhamacknowledgedhaving
previouslytold Ring’s counselthat Ring hadnothing to do
with the planningor executionof the robbery. Id., at 85—
87. Greenhamexplained that he had made that prior
statementonly becauseRing hadthreatenedhis life. Id.,
at 87. Greenhamalso acknowledgedthat he was now
testifying againstRing as “pay back” for the threatsand
for Ring’s interferencein Greenham’srelationship with
Greenham’sex-wife. Id., at 90—92.

OnOctober29, 1997,the trial judgeenteredhis“Special
Verdict” sentencingRing to death. BecauseRing was
convictedof felony murder,not premeditatedmurder, the
judge recognizedthat Ring was eligible for the death
penaltyonly if he wasMagoch’s actual killer or if he was
“a major participantin the armedrobbery that led to the
killing andexhibited a recklessdisregardor indifference
for humanlife.” App. to Pet. for Cert. 46a—47a;see En-
mundv. Florida, 458 U. S. 782 (1982) (Eighth Amendment
requires finding that felony-murder defendant killed or
attemptedto kill); Tison v. Arizona, 481 U. S. 137, 158
(1987) (qualifying Enmund, and holding that Eighth
Amendmentpermits executionof felony-murderdefendant,
who did not kill or attemptto kill, but who was a “major
participa[nt] in the felony committed” and who demon-
strated“recklessindifferenceto humanlife”).

Citing Greenham’stestimonyat the sentencinghearing,
the judge concludedthat Ring “is the one who shot and
killed Mr. Magoch.” App. to Pet.for Cert. 47a. The judge
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also found that Ring was a major participant in the rob-
bery andthat armedrobbery “is unquestionablya crime
which carrieswith it a graverisk of death.” Ibid.

The judge then turned to the determinationof aggra-
vating and mitigating circumstances. See§13—703. He
found two aggravatingfactors. First, the judge deter-
mined that Ring committedthe offense in expectationof
receivingsomethingof “pecuniaryvalue,” as describedin
§13—703; “[t]aking the cashfrom the armoredcar was the
motive andreasonfor Mr. Magoch’s murderandnot just
the result.” App, to Pet. for Cert. 49a. Second,the judge
found that the offense was committed “in an especially
heinous,cruel or depravedmanner.” Ibid. In supportof
this finding, he cited Ring’s comment, as reported by
Greenhamat the sentencinghearing,expressingpride in
his marksmanship.Id., at 49a—50a. The judgefoundone
nonstatutorymitigating factor: Ring’s “minimal” criminal
record. Id., at 52a. In his judgment, that mitigating
circumstancedid not “call for leniency”; he thereforesen-
tencedRingto death. Id., at 53a.

On appeal,Ring arguedthat Arizona’s capitalsentenc-
ing schemeviolates the Sixth and FourteenthAmend-
ments to the U. S. Constitution becauseit entruststo a
judge the finding of a fact raisingthedefendant’smaximum
penalty. SeeJonesv. United States,526 U. S. 227 (1999);
Apprendiv. NewJersey,530 U. 5. 466 (2000). The State,in
response,noted that this Court had upheld Arizona’s
systemin Walton v. Arizona, 497 U. S. 639 (1990), andhad
statedin Apprendithat Waltonremainedgoodlaw.

Reviewing the death sentence,the Arizona Supreme
Court madetwo preliminary observations.Apprendiand
Jones, the Arizona high court said, “raise some question
aboutthe continuedviability of Walton.” 200 Ariz., at 278,
25 P.3d, at 1150. The court thenexaminedtheApprendi
majority’s interpretation of Arizona law and found it
wanting. Apprendi, the Arizona court noted, described
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Arizona’s sentencing system as one that “requir[es]
judges,after a jury verdict holdinga defendantguilty of a
capital crime, to find specific aggravatingfactors before
imposing a sentenceof death,’ and not as a systemthat
‘permits a judge to determine the existenceof a factor
which makesacrime acapitaloffense.” 200 Ariz., at 279,
25 P. 3d, at 1151 (quoting Apprendi, 530 U. S., at 496—
497). JUSTICE O’CONNOR’s Apprendidissent,the Arizona
court noted, squarely rejected the Apprendi majority’s
characterizationof the Arizona sentencingscheme: “A
defendant convicted of first-degree murder in Arizona
cannotreceivea deathsentenceunlessa judge makesthe
factual determinationthat a statutoryaggravatingfactor
exists. Without that critical finding, the maximum sen-
tence to which the defendantis exposedis life imprison-
ment, andnot the deathpenalty.” 200 Ariz., at 279, 25
P. 3d, at 1151 (quotingApprendi,530 U. S.,at 538).

After reciting this Court’s divergent constructionsof
Arizona law in Apprendi, the Arizona Supreme Court
describedhow capital sentencing in fact works in the
State. The Arizona highcourt concludedthat “the present
caseis preciselyasdescribedin JusticeO’Connor’sdissent
[in Apprendi]—Defendant’sdeathsentencerequired the
judge’s factual findings.” 200 Ariz., at 279, 25 P.3d, at
1151. Although it agreedwith the Apprendi dissent’s
readingof Arizona law, theArizona court understoodthat
it was bound by the SupremacyClauseto apply Walton,
which this Court hadnot overruled. It thereforerejected
Ring’s constitutionalattackon the State’scapital murder
judicial sentencingsystem. 200 Ariz., at 280, 25 P.3d, at
1152.

The courtagreedwith Ringthat the evidencewasinsuf-
ficient to supportthe aggravatingcircumstanceof deprav-
ity, id., at 281—282, 25 P. 3d, at 1153—1154,but it upheld
the trial court’s finding on the aggravatingfactor of pecu-
niary gain. The Arizona SupremeCourt then reweighed
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that remainingfactor againstthe solemitigating circum-
stance(Ring’s lack of a seriouscriminal record), and af-
firmed the deathsentence. Id., at 282—284, 25 P. 3d, at
1154—1156.

We grantedRing’s petition for a writ of certiorari, 534
U. S. 1103 (2002), to allay uncertaintyin the lower courts
causedby the manifesttensionbetweenWalton andthe
reasoningof Apprendi. See,e.g., United Statesv. Promise,
255 F. 3d 150, 159—160 (CA4 2001) (en banc) (calling the
continuedauthority of Walton in light of Apprendi “per-
plexing”); Hoffman v. Arave, 236 F. 3d 523, 542 (CA9
2001) (“Apprendi may raisesome doubt about Walton.”);
Peoplev. Kaczmarek,318 Ill. App. 3d 340, 351—352, 741
N. E. 2d 1131, 1142 (2000) (“[W]hile it appearsApprendi
extends greaterconstitutional protectionsto noncapital,
rather than capital, defendants,the Court has endorsed
this preciseprinciple, andwe arein no positionto second-
guessthat decisionhere.”). We now reversethejudgment
of theArizona SupremeCourt.

II
Basedsolely on the jury’s verdict finding Ring guilty of

first-degreefelony murder,the maximumpunishmenthe
couldhavereceivedwas life imprisonment. See200Ariz.,
at 279, 25 P. 3d, at 1151 (citing Ariz. Rev. Stat.§13—703).
This was so because,in Arizona, a “death sentencemay
not legally be imposed . . . unlessat leastoneaggravating
factor is found to exist beyond a reasonabledoubt.” 200
Ariz., at 279, 25 P. 3d, at 1151 (citing §13—703). The
questionpresentedis whetherthat aggravatingfactormay
be foundby the judge, asArizona law specifies,or whether
the Sixth Amendment’sjury trial guarantee,3madeappli-
cable to the Statesby the FourteenthAmendment, re-

“In all criminal prosecutions,theaccusedshall enjoy theright to a
- trial, by an impartialjury
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quires that the aggravatingfactor determinationbe en-
trustedto thejury.4

As earlier indicated,seesupra,at 1, 8—9, this is not the
first time we have consideredthe constitutionality of
Arizona’s capitalsentencingsystem. In Waltonv. Arizona,
497 U. S. 639 (1990), we upheldArizona’s schemeagainst
achargethatit violatedthe SixthAmendment. The Court
had previously denied a Sixth Amendment challengeto
Florida’s capital sentencingsystem, in which the jury
recommendsa sentencebut makesno explicit findings on
aggravatingcircumstances;we soruled, Walton noted,on
the ground that “the Sixth Amendmentdoes not require
thatthe specific findings authorizingthe imposition of the
sentenceof deathbe madeby the jury.” Id., at 648(quot-
ing Hildwin v. Florida, 490 U. 5. 638, 640—641 (1989) (per
curiam)). Walton found unavailing the attemptsby the

4Ring’s claim is tightly delineated:He contendsonly that the Sixth
Amendmentrequiredjury findings on the aggravatingcircumstances
assertedagainsthim. No aggravatingcircumstancerelated to past
convictionsin his case;Ring thereforedoesnot challengeAlmendarez-
Torres v. United States,523 U. 5. 224 (1998), whichheld that thefact of
prior convictionmay be found by thejudgeevenif it increasesthestatu-
tory maximumsentence. He makesno Sixth Amendmentclaim with
respectto mitigating circumstances. SeeApprendi v. New Jersey,530
U. 5. 466, 490—491, n. 16 (2000) (noting “the distinction the Court has
oftenrecognizedbetweenfactsin aggravationof punishmentandfactsin
mitigation” (citationomitted)). Nor doeshe arguethat theSixth Amend-
ment requiredthe jury to make theultimate determinationwhetherto
impose the deathpenalty. SeeProf/itt v. Florida, 428 U. 5. 242, 252
(1976) (plurality opinion) (“[lit has never [been] suggestedthat jury
sentencingis constitutionally required.”). He does not question the
Arizona SupremeCourt’s authority to reweigh the aggravating and
mitigating circumstancesafter that court struck one aggravator. See
Clemonsv. Mississippi,494 U. 5. 738, 745 (1990). Finally, Ring does not
contendthathis indictmentwasconstitutionallydefective. SeeApprendi,
530 U. S., at 477, n. 3 (FourteenthAmendment“has not ... beencon-
struedto include the Fifth Amendmentright to ‘presentmentor indict-
mentof aGrandJury”).
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defendant-petitionerin that caseto distinguishFlorida’s
capital sentencingsystem from Arizona’s. In neither
State,accordingto Walton, were the aggravatingfactors
“elementsof the offense”; in both States,they rankedas
“sentencingconsiderations”guidingthe choicebetweenlife
and death. 497 U. S., at 648 (internal quotation marks
omitted).

Walton drew supportfrom Cabanav. Bullock, 474 U. S.
376 (1986), in which the Court heldtherewas no constitu-
tional bar to anappellatecourt’s finding that a defendant
killed, attemptedto kill, or intendedto kill, asEnmundv.
Florida, 458 U. S. 782 (1982), required for imposition of
the deathpenalty in felony-murdercases. The Enmund
finding could be made by a court, Walton maintained,
becauseit entailed no “element of the crime of capital
murder”; it “only place[d] ‘a substantivelimitation on
sentencing.” 497 U. S., at 649 (quoting Cabana, 474

U. S., at 385—386). “If the Constitution does not require
that the Enmund finding be proved as an elementof the
offense of capital murder,anddoes not require a jury to
make that finding,” Walton stated,“we cannot conclude
that a State is required to denominateaggravatingcir-
cumstances‘elements’of the offenseor permit only a jury
to determinethe existenceof such circumstances.” 497
U. S.,at 649.

In dissentin Walton,JUSTICE STEVENS urged that the
Sixth Amendmentrequires“a jury determinationof facts
that mustbe establishedbefore the deathpenaltymay be
imposed.” Id., at 709. Aggravators“operateas statutory
‘elements’of capital murder under Arizona law,” he rea-
soned,“becausein their absence,[the death] sentenceis
unavailable.” Id., at 709, n. 1. “If th[e] questionhadbeen
posedin 1791, when the Sixth Amendmentbecamelaw,”
JUSTICE STEVENS said, “the answer would have been
clear,” for “[b]y that time,

“the Englishjury’s role in determiningcritical factsin
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homicide caseswas entrenched. As fact-finder, the
jury hadthe powerto determinenot only whetherthe
defendantwas guilty of homicidebut also the degree
of the offense. Moreover, the jury’s role in finding
facts that woulddeterminea homicidedefendant’seli-
gibility for capital punishmentwasparticularly well
established. Throughoutits history, the jury deter-
minedwhich homicidedefendantswould be subjectto
capital punishment by making factual determina-
tions, many of which relatedto difficult assessments
of the defendant’sstateof mind. By the time the Bill
of Rights was adopted,the jury’s right to makethese
determinationswas unquestioned.” Id., at 710—711

(quoting White, Fact-Findingandthe Death Penalty:
The Scope of a Capital Defendant’sRight to Jury
Trial, 65 Notre DameL. Rev. 1, 10—11 (1989)).

Waltonwasrevisitedin Jonesv. UnitedStates,526 U. S.
227 (1999). In that case,we construedthe federal car-
jacking statute,18 U. S. C. §2119(1994ed. andSupp. V),
which, at the time of the criminal conductat issue,pro-
vided that a personpossessinga firearm who “takes a
motor vehicle . . . from the personor presenceof another
by force andviolence or by intimidation . . . shall—(1) be

imprisonednot more than 15 years .. . , (2) if serious
bodily injury . . . results,be . . . imprisonednot more than
25 years.. . ,and (3) if deathresults,be. . . imprisonedfor
any number of years up to life. . . .“ The questionpre-
sentedin Jones was whether the statute “defined three
distinct offensesor a single crime with a choice of three
maximumpenalties,two of them dependenton sentencing
factors exempt from the requirementsof chargeandjury
verdict.” 526 U. S., at 229.

The carjackingstatute,we recognized,was “susceptible
of [both] constructions”;we adoptedthe one that avoided
“grave anddoubtful constitutionalquestions.”Id., at 239
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(quoting United Statescx rd. Attorney General v. Dela-
ware & Hudson Co., 213 U. S. 366, 408 (1909)). Section
2119,weheld, establishedthreeseparateoffenses. There-
fore, the facts—causationof serious bodily injury or
death—necessaryto trigger the escalating maximum
penaltiesfell within the jury’s province to decide. See
Jones,526 U. S., at 251—252. Respondingto the dissent-
ing opinion, the JonesCourt restatedsuccinctly the prin-
ciple animating its view that the carjacking statute, if
readto define a single crime, might violate the Constitu-
tion: “[U]nder the Due Process Clause of the Fifth
Amendmentandthe notice andjury trial guaranteesof
the Sixth Amendment,any fact (other thanprior convic-
tion) that increasesthe maximum penalty for a crime
must be chargedin an indictment, submitted to a jury,
andprovenbeyondareasonabledoubt.” Id., at 243, n. 6.

Jones endeavoredto distinguish certain capital sen-
tencingdecisions,including Walton. Advancinga “careful
reading of Walton’s rationale,” the Jones Court said:
Walton “characterizedthe finding of aggravatingfacts
falling within thetraditional scopeof capitalsentencingas
a choice betweena greateranda lesserpenalty, not as a
processof raising the ceiling of the sentencingrange
available.” 526U. S.,at 251.

Dissentingin Jones,JUSTICE KENNEDY questionedthe
Court’s account of Walton. The aggravatingfactors at
issue in Walton, he suggested,were not merely circum-
stancesfor considerationby the trial judge in exercising
sentencingdiscretionwithin a statutory range of penal-
ties. “Under the relevant Arizona statute,” JUSTICE

KENNEDY observed, “Walton could not have been sen-
tencedto deathunlessthe trial judge foundat leastoneof
the enumeratedaggravatingfactors. Absentsucha find-
ing, the maximumpotential punishmentprovidedby law
was a term of imprisonment.” 526 U. S., at 272 (cita-
tion omitted). Jones,JUSTICE KENNEDY concluded,cast
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doubt—needlesslyin his view—on the vitality of Walton:
“If it is constitutionally impermissible to allow a
judge’s finding to increasethe maximum punishment
for carjackingby 10 years,it is not clearwhya judge’s
finding may increasethe maximum punishmentfor
murder from imprisonmentto death. In fact, Walton
would appearto havebeena bettercandidatefor the
Court’s new approachthan is the instant case.” 526
U. S., at 272.

One year after Jones, the Court decidedApprendi v.
New Jersey, 530 U. S. 466 (2000). The defendant-
petitionerin that casewasconvictedof, inter alia, second-
degree possessionof a firearm, an offense carrying a
maximumpenaltyof ten yearsunderNew Jerseylaw. See
id., at 469—470. On the prosecutor’smotion, the sentenc-
ing judge found by a preponderanceof the evidencethat
Apprendi’s crime had beenmotivated by racial animus.
That finding triggered application of New Jersey’s“hate
crime enhancement,”which doubledApprendi’s maximum
authorizedsentence.The judge sentencedApprendito 12
years in prison, 2 years over the maximum that would
haveappliedbut for the enhancement.

We heldthatApprendi’s sentenceviolatedhis right to “a
jury determinationthat [he] is guilty of every elementof
the crime with which he is charged,beyond a reasonable
doubt.” Id., at 477 (quoting United Statesv. Gaudin, 515

U. S. 506, 510 (1995)). That right attachednot only to
Apprendi’s weaponsoffense but also to the “hate crime”
aggravatingcircumstance. New Jersey, the Court ob-
served, “threatenedApprendi with certain pains if he
unlawfully possessedaweaponandwith additional pains
if he selectedhis victims with a purposeto intimidate
them becauseof their race.” Apprendi, 530 U. S., at 476.
“Merely usingthe label ‘sentenceenhancement’to describe
the [secondact] surely doesnot provide aprincipled basis
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for treating [the two acts] differently.” Ibid.
The dispositivequestion, we said, “is one not of form,

but of effect.” Id., at 494. If aStatemakesan increasein
a defendant’sauthorizedpunishmentcontingent on the
finding of afact, thatfact—nomatterhow the Statelabels
it—must be found by a jury beyonda reasonabledoubt.
See id., at 482—483. A defendantmay not be “expose[d]

to a penaltyexceedingthe maximumhe would receive
if punishedaccording to the facts reflected in the jury
verdict alone.” Id., at 483; seealso id., at 499 (SCALIA, J.,
concurring) (“[A]ll the facts which must exist in order to
subject the defendantto a legally prescribedpunishment
mustbe foundby thejury.”).

Walton could be reconciled with Apprendi, the Court
finally asserted. The key distinction, accordingto the
Apprendi Court, was that a conviction of first-degree
murderin Arizona carrieda maximumsentenceof death.
“[O]nce a jury has found the defendantguilty of all the
elementsof an offense which carries as its maximum
penaltythe sentenceof death,it maybe left to thejudgeto
decide whether that maximum penalty, rather than a
lesserone, ought to be imposed.” 530 U. S., at 497 (em-
phasis deleted) (quoting Almendarez-Torresv. United
States, 523 U. 5. 224, 257, n. 2 (1998) (SCALIA, J.,
dissenting)).

TheApprendidissenterscalledthe Court’s distinction of
Walton“baffling.” 530 U. S., at 538 (opinion of O’CONNOR,
J.). The Court claimed that “the jury makesall of the
findings necessaryto exposethe defendantto a death
sentence.” Ibid. That, the dissentsaid, was “demonstra-
bly untrue,” for a “defendant convicted of first-degree
murderin Arizona cannotreceivea deathsentenceunless
a judge makesthe factual determinationthat a statutory
aggravatingfactor exists. Without that critical finding,
the maximum sentenceto which the defendantis exposed
is life imprisonment,and not the deathpenalty.” Ibid.
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Walton, the Apprendi dissentersinsisted, if properly fol-
lowed, would have required the Court to uphold Ap-
prendi’s sentence.“If a Statecan removefrom the jury a
factualdeterminationthat makesthe differencebetween
life anddeath,as Walton holdsthat it can, it is inconceiv-
able why a State cannot do the same with respectto a
factual determinationthat results in only a 10-year in-
creasein the maximumsentenceto which a defendantis
exposed.” 530 U. S., at 537(opinion of O’CONNOR, J.).

The Arizona SupremeCourt, as we earlier recounted,
seesupra,at 8—9, found the Apprendimajority’s portrayal
of Arizona’s capital sentencing law incorrect, and the
descriptionin JUSTICEO’CONNOR’s dissentpreciselyright:
“Defendant’sdeathsentencerequired the judge’s factual
findings.” 200 Ariz., at 279, 25 P. 3d, at 1151. Recogniz-
ing thatthe Arizona court’s constructionof the State’sown
law is authoritative, see Mullaney v. Wilbur, 421 U. S.
684, 691 (1975),we arepersuadedthat Walton, in relevant
part,cannotsurvivethe reasoningof Apprendi.

In an effort to reconcile its capital sentencingsystem
with the Sixth Amendmentas interpretedby Apprendi,
Arizona first restatestheApprendimajority’s portrayal of
Arizona’s system:Ring wasconvictedof first-degreemur-
der, for which Arizona law specifies“death or life impris-
onment” as the only sentencingoptions, see Ariz. Rev.
Stat. Ann. §13—1105(C) (West 2001); Ring was therefore
sentencedwithin the rangeof punishmentauthorizedby
the jury verdict. See Brief for Respondent9—19. This
argumentoverlooksApprendi’s instructionthat “the rele-
vant inquiry is onenot of form, but of effect.” 530 U. S., at
494. In effect, “the required finding [of an aggravated
circumstance]expose[d] [Ring] to a greaterpunishment
than that authorizedby the jury’s guilty verdict.” Ibid.;
see200Ariz., at 279, 25 P. 3d, at 1151. TheArizona first-
degree murder statute “authorizes a maximum penalty
of deathonly in a formal sense,”Apprendi, 530 U. S., at
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541 (O’CONNOR, J., dissenting), for it explicitly cross-
referencesthe statutory provision requiring the finding
of an aggravatingcircumstancebefore imposition of the
deathpenalty. See§13—1105(C) (“First degreemurder is
a class 1 felony and is punishableby deathor life impris-
onment as provided by §13—703.” (emphasisadded)). If
Arizona prevailed on its opening argument, Apprendi
would be reducedto a “meaninglessandformalistic” rule
of statutorydrafting. See530 U. S.,at 541 (O’CONNOR, J.,
dissenting).

Arizona also supports the distinction relied upon in
Walton betweenelementsof an offense and sentencing
factors. Seesupra,at 11—12; Tr. of OralArg. 28—29. As to
elevationof the maximumpunishment,however,Apprendi
renders the argumentuntenable;5Apprendi repeatedly
instructsin that contextthat the characterizationof afact
or circumstanceasan “element” or a “sentencingfactor” is
not determinativeof the question“who decides,”judge or
jury. See, e.g., 530 U. S., at 492 (noting New Jersey’s
contentionthat “[t]he requiredfinding of biasedpurposeis
not an ‘element’ of adistinct hatecrimeoffense,but rather
the traditional ‘sentencingfactor’ of motive,” and calling

‘In Harris v. United States,ante, p. —, a majority of theCourt con-
cludes that the distinction betweenelementsand sentencingfactors
continuesto be meaningful as to facts increasingthe minimum sen-
tence. See ante, at 20 (plurality opinion) (“The factual finding in
Apprendi extendedthe power of the judge, allowing him or her to
imposea punishmentexceedingwhat wasauthorizedby the jury. [A]
finding [that triggersa mandatoryminimum sentence]restrain[s] the
judge’s power,limiting his or her choiceswithin the authorizedrange.
It is quite consistentto maintain that the former type of fact must be
submittedto thejury while thelatter neednot be.”); ante,at 1 (BREYER,

J., concurring in part and concurring in judgment) (“[T]he Sixth
Amendmentpermits judgesto applysentencingfactors—whetherthose
factors lead to a sentencebeyond the statutory maximum (as in
Apprendi)or theapplicationof amandatoryminimum (ashere).”).
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this argument“nothing more than a disagreementwith
the rule we apply today”); id., at 494, n. 19 (“[W]hen the
term ‘sentenceenhancement’is used to describean in-
crease beyond the maximum authorizedstatutory sen-
tence, it is the functional equivalentof an elementof a
greateroffense than the onecoveredby the jury’s guilty
verdict.”); id., at 495 (“[M]erely becausethe statelegisla-
ture placedits hate crime sentenceenhancerwithin the
sentencingprovisionsof the criminal code doesnot mean
that the finding of a biasedpurposeto intimidate is not
an essentialelementof the offense.” (internal quotation
marksomitted)); see also id., at 501 (THOMAS, J., concur-
ring) (“[I]f the legislature defines some core crime and
thenprovidesfor increasingthe punishmentof that crime
upon a finding of some aggravatingfact[,] ... the core
crime and the aggravating fact together constitute an
aggravatedcrime, just as much as grand larceny is an
aggravatedform of petit larceny. The aggravatingfact is
an elementof the aggravatedcrime.”).

Even if facts increasingpunishmentbeyond the maxi-
mum authorizedby a guilty verdict standingalone ordi-
narily must be found by a jury, Arizona further urges,
aggravatingcircumstancesnecessaryto trigger a death
sentencemay nonethelessbe reservedfor judicial deter-
mination. As Arizona’s counselmaintainedat oral argu-
ment, thereis no doubt that “[d]eath is different.” Tr. of
Oral Arg. 43. Stateshaveconstructedelaboratesentenc-
ing proceduresin death cases,Arizona emphasizes,be-
causeof constraintswe havesaid the Eighth Amendment
placeson capital sentencing. Brief for Respondent21—25
(citing Furman v. Georgia, 408 U. S. 238 (1972) (per cu-
riam)); seealsoMaynardv. Cartwright, 486 U. S. 356, 362
(1988) (“Since Furman, our caseshaveinsisted that the
channelingand limiting of the sentencer’sdiscretion in
imposing the death penalty is a fundamentalconstitu-
tional requirementfor sufficiently minimizing the risk of
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wholly arbitrary and capriciousaction.”); Apprendi, 530
U. S., at 522—523 (THOMAS, J., concurring) (“[I]n the area
of capital punishment, unlike any other area, we have
imposed special constraintson a legislature’s ability to
determinewhat factsshall leadto what punishment—we
haverestrictedthe legislature’sability to definecrimes.”).

Apart from the Eighth Amendmentprovenanceof ag-
gravatingfactors,Arizona presents“no specific reasonfor
exceptingcapital defendantsfrom the constitutionalpro-
tections . . . extend[ed]to defendantsgenerally,andnone
is readily apparent.” Id., at 539 (O’CONNOR, J., dissent-
ing). The notion “that the EighthAmendment’srestriction
on a state legislature’s ability to define capital crimes
should be compensatedfor by permitting States more
leeway underthe Fifth andSixth Amendmentsin proving
an aggravatingfact necessaryto a capital sentence. . . is
without precedentin our constitutional jurisprudence.”
Ibid.

In varioussettings, we haveinterpretedthe Constitu-
tion to require the addition of an elementor elementsto
the definition of a criminal offense in order to narrow its
scope. See, e.g., United Statesv. Lopez, 514 U. S. 549,
561—562 (1995) (suggestingthat addition to federalgun
possession statute of “express jurisdictional element”
requiring connection between weapon and interstate
commerce would render statute constitutional under
CommerceClause);Brandenburgv. Ohio, 395 U. S. 444,
447 (1969) (per curiam) (First Amendment prohibits
Statesfrom “proscrib[ing] advocacyof the useof forceor of
law violation except where such advocacyis directed to
inciting or producingimminent lawlessactionandis likely
to incite or producesuch action”); Lambert v. California,
355 U. S. 225, 229 (1957) (Due ProcessClauseof Four-
teenthAmendmentrequires“actual knowledgeof theduty
to registeror proof of the probability of such knowledge”
before ex-felon may be convicted of failing to register
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presencein municipality). If a legislature respondedto
one of these decisionsby adding the elementwe held
constitutionally required, surely the Sixth Amendment
guaranteewould apply to that element. We seeno reason
to differentiate capital crimes from all others in this
regard.

Arizona suggeststhatjudicial authority over the finding
of aggravatingfactors“may . . . be abetterway to guaran-
teeagainstthe arbitraryimpositionof the deathpenalty.”
Tr. of OralArg. 32. The SixthAmendmentjury trial right,
however, does not turn on the relative rationality, fair-
ness,or efficiencyof potentialfactfinders. Entrustingto a
judge the finding of facts necessaryto support a death
sentencemightbe

“an admirably fair and efficient schemeof criminal
justicedesignedfor a societythat is preparedto leave
criminal justice to the State. . . . The foundersof the
American Republicwere not preparedto leave it to
the State,which is why the jury-trial guaranteewas
oneof the least controversialprovisionsof the Bill of
Rights. It hasneverbeenefficient; but it has always
beenfree.” Apprendi, 530 U. S., at 498 (SCALIA, J.,
concurring).

In any event, the superiority of judicial factfinding in
capital casesis far from evident. Unlike Arizona, the
great majority of Statesrespondedto this Court’s Eighth
Amendment decisions requiring the presenceof aggra-
vating circumstancesin capital casesby entrusting those
determinationsto the jury.°

60f the 38 Stateswith capitalpunishment,29 generallycommit sen-
tencingdecisionsto juries. SeeArk. CodeAnn. §5—4—602 (1993); Cal.
PenalCodeAnn. §190.3(West 1999);Conn. Gen.Stat. §53a—46a(2001);
Ga. CodeAnn. §17—10—31.1(Supp.1996);Ill. Comp. Stat. Ann.,ch. 720,
§5/9—1(d) (West 1993); Kan. Stat. Ann. §21—4624(b)(1995); Ky. Rev.
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Although“the doctrineof staredecisisis of fundamental
importanceto the rule of law[,]’ . . . [o]ur precedentsare
not sacrosanct.” Pattersonv. McLean Credit Union, 491
U. S. 164, 172 (1989) (quoting Welch v. Texas Dept. of
HighwaysandPublic Transp.,483U. S. 468, 494 (1987)).
“[W]e have overruledprior decisionswhere the necessity
andproprietyof doing sohasbeenestablished.” 491 U. S.,
at 172. We aresatisfiedthat this is suchacase.

For the reasonsstated, we hold that Walton and Ap-
prendi are irreconcilable;our Sixth Amendmentjurispru-
dencecannotbe home to both. Accordingly, we overrule
Walton to the extent that it allows a sentencingjudge,
sittingwithout a jury, to find anaggravatingcircumstance
necessaryfor imposition of the death penalty. See497

Stat. Ann. §532.025(1)(b)(1993); La. CodeCrim. Proc.Ann.,Art. §905.1
(West 1997); Md. Ann. Code,Art. 27, §413(b) (1996); Miss. CodeAnn.
§99—19—101 (1973—2000);Mo. Rev. Stat. §~565.030,565.032(1999 and
Supp. 2002); Nev. Rev. Stat. Ann. §175.552 (Michie 2001); N. H. Rev.
Stat. Ann. §630:5(II) (1996); N. J. Stat. Ann. §2C:11—3(c)(Supp.2001);
N. M. Stat. Ann. §31—20A—1 (2000); N. Y. Crim. Proc. Law §400.27
(McKinney Supp.2001—2002);N. C. Gen.Stat. §15A—2000(1999); Ohio
Rev. CodeAnn. §2929.03 (West 1997); Okla. Stat., Tit. 21, §701.10(A)
(Supp. 2001); Ore. Rev. Stat. Ann. §163.150(1997); 42 Pa. Cons.Stat.
§9711(Supp.2001); 5. C. CodeAnn. § 16—3—20(B) (1985); S. D. Codified
Laws §23A—27A—2 (1998); Tenn. CodeAnn. §39—13—204(Supp. 2000);
Tex. Code Crim. Proc. Ann., Art. 37.071 (Vernon Supp. 2001); Utah
CodeAnn. §76—3—207 (Supp.2001); Va. CodeAnn. §19.2—264.3(2000);
Wash.Rev. Code§ 10.95.050(1990); Wyo. Stat.Ann. §6—2—102 (2001).

Other thanArizona, only four Statescommit both capitalsentencing
factfinding andtheultimatesentencingdecisionentirely to judges. See
Cob. Rev. Stat. §16—11—103 (2001) (three-judgepanel); Idaho Code
§ 19—2515 (Supp.2001); Mont. CodeAnn. §46—18—301 (1997); Neb. Rev.
Stat. §29—2520(1995).

Four Stateshavehybrid systems, in which the jury renders an
advisoryverdict but thejudgemakestheultimate sentencingdetermi-
nations. SeeAla. Code§~13A—5—46,13A—5—47 (1994); Del. CodeAnn.,
Tit. 11, §4209 (1995); Fla. Stat. Ann. §921.141(West 2001); md. Code
Ann. §35—50—2—9(Supp.2001).
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U. S., at 647—649. BecauseArizona’s enumeratedaggra-
vating factors operateas “the functional equivalentof an
elementof agreateroffense,”Apprendi,530 U. S., at 494,
n. 19, the Sixth Amendmentrequiresthat they be found
by ajury.

* * *

“The guaranteesof jury trial in the Federaland
StateConstitutionsreflect aprofoundjudgmentabout
the way in which law should be enforcedandjustice
administered. . . . If the defendant preferred the
common-sensejudgmentof ajury to the moretutored
but perhapsless sympatheticreaction of the single
judge, he was to have it.” Duncanv. Louisiana, 391
U. 5. 145, 155—156(1968).

The right to trial by jury guaranteedby the Sixth
Amendmentwould be senselesslydiminishedif it encom-
passedthe factfinding necessaryto increasea defendant’s
sentenceby two years,but not the factfinding necessaryto
put him to death. We hold that the Sixth Amendment
applies to both. The judgmentof the Arizona Supreme
Court is thereforereversed,andthe caseis remandedfor
further proceedingsnot inconsistentwith this opinion.7

It is soordered.

7We do not reachthe State’sassertionthat any errorwasharmless
becausea pecuniary gain finding was implicit in the jury’s guilty
verdict. SeeNederv. United States,527 U. 5. 1, 25 (1999)(this Court
ordinarily leavesit to lowercourtsto passon theharmlessnessof error in
thefirst instance).
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JUSTICE SCALIA, with whom JUSTICE THOMAS joins,
concurring.

The questionwhether Walton v. Arizona,497 U. S. 639
(1990), survivesour decision in Apprendi v. New Jersey,
530 U. S. 466 (2000), confronts me with a difficult choice.
What compelledArizona (and manyother States)to spec-
ify particular “aggravatingfactors” that must be found
before the deathpenalty can be imposed, see 1973 Ariz.
Sess.Laws ch. 138, §5 (originally codified as Ariz. Rev.
Stat.§ 13—454),wasthe line of this Court’s casesbeginning
with Furman v. Georgia, 408 U. S. 238 (1972) (per cu-
riam). See Walton, 497 U. S., at 659—660 (SCALTA, J.,
concurringin part andconcurring in judgment). In my
view, that line of decisionshadno properfoundationin the
Constitution. Id., at 670 (“ ‘[T]he prohibition of the Eighth
Amendmentrelatesto the characterof the punishment,
and not to the processby which it is imposed” (quoting
Gardnerv. Florida, 430 U. S. 349, 371 (1977) (REHNQUIST,

J., dissenting))). I am thereforereluctantto magnify the
burdensthat our Furman jurisprudenceimposeson the
States. Better for the Court to haveinventedan eviden-
tiary requirementthat a judge can find by a preponder-
anceof the evidence,than to invent onethat aunanimous
jury must find beyondareasonabledoubt.

On the other hand,as I wrote in my dissentin Almen-
darez-Torresv. UnitedStates,523 U. 5. 224, 248 (1998), and
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as I reaffirmed by joining the opinion for the Court in
Apprendi, I believethat the fundamentalmeaningof the
jury-trial guaranteeof the Sixth Amendmentis that all
facts essentialto imposition of the level of punishment
that the defendantreceives—whetherthe statute calls
them elementsof the offense,sentencingfactors, or Mary
Jane—mustbe found by the jury beyond a reasonable
doubt.

The quandaryis apparent:Should I continueto apply
the last-statedprinciple whenI know that the only reason
the fact is essentialis that this Court hasmistakenlysaid
that the Constitution requires state law to impose such
“aggravating factors”? In Walton, to tell the truth, the
Sixth Amendment claim was not put with the clarity it
obtainedin Almendarez-TorresandApprendi. Therewhat
the appellantarguedhadto be found by the jury was not
all factsessentialto imposition of the deathpenalty,but
rather “every finding of fact underlying the sentencing
decision,” including not only the aggravatingfactorswith-
out which the penalty could not be imposed,but also the
mitigating factorsthat might inducea sentencerto give a
lesserpunishment. 497 U. S., at 647 (emphasisadded).
But evenif the point hadbeenput with greaterclarity in
Walton, I think I still would haveapprovedthe Arizona
scheme—I would have favored the States’ freedom to
developtheir own capital sentencingprocedures(already
erroneouslyabridged by Furman) over the logic of the
Apprendiprinciple.

SinceWalton, I haveacquirednew wisdomthat consists
of two realizations—or, to put it more critically, have
discardedold ignorancethat consistedof the failure to
realize two things: First, that it is impossibleto identify
with certainty those aggravatingfactorswhose adoption
has been wrongfully coercedby Furman, as opposed to
those that the State would have adoptedin any event.
SomeStates,for example,alreadyhadaggravating-factor
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requirementsfor capital murder (e.g., murder of a peace
officer, see 1965 N. Y. Lawsp. 1022 (originally codified at
N. Y. Penal Law § 1045)) when Furman was decided.
When suchaStatehasaddedaggravatingfactors,arethe
new ones the Apprendi-exemptproduct of Furman, and
the old onesnot? And evenasto thoseStatesthat did not
previously have aggravating-factorrequirements,who is
to say that their adoptionof a new onetoday—or,for that
matter, eventheir retention of old onesadoptedimmedi-
ately post-Furman—isstill the productof that case,and
not of achangedsocial belief that murdersimpliciter does
not deservedeath?

Second,andmoreimportant,my observingover thepast
12 years the acceleratingpropensity of both state and
federal legislaturesto adopt “sentencing factors” deter-
minedby judgesthat increasepunishmentbeyondwhat is
authorizedby the jury’s verdict, and my witnessingthe
belief of a nearmajority of my colleaguesthat this novel
practice is perfectly OK, see Apprendi, supra, at 523
(O’CONNOR, J., dissenting),causeme to believethat our
people’straditional belief in the right of trial by jury is in
perilous decline. That decline is boundto be confirmed,
and indeed accelerated,by the repeatedspectacleof a
man’s going to his deathbecausea judge found that an
aggravatingfactor existed. We cannot preserveour ven-
erationfor the protectionof thejury in criminalcasesif we
renderourselvescallous to the needfor that protectionby
regularly imposingthedeathpenaltywithout it.

Accordingly, whether or not the Stateshavebeenerro-
neouslycoercedinto the adoptionof “aggravatingfactors,”
whereverthose factors exist they must be subjectto the
usual requirementsof the common law, and to the re-
quirement enshrined in our Constitution, in criminal
cases:theymustbe found by the jury beyonda reasonable
doubt.

I addone further point, lest the holding of today’s deci-
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sion be confusedby the separateconcurrence. JUSTICE

BREYER, who refusesto acceptApprendi,see530 U. S., at
555 (BREYER, J., dissenting); see also Harris v. United
States, ante, p. — (BREYER, J., concurring in part and
concurring in judgment), nonethelessconcurs in today’s
judgment becausehe “believe[s] that jury sentencingin
capital casesis mandatedby the Eighth Amendment.”
Post, at 1 (opinion concurringin judgment). While I am,
as always, pleasedto travel in JUSTICE BREYER’s com-
pany, the unfortunatefact is that today’s judgment has
nothingto do with jury sentencing.Whattoday’s decision
saysis that the jury must find the existenceof the fact
that an aggravating factor existed. Those Statesthat
leave the ultimate life-or-deathdecisionto the judge may
continue to do so—by requiring a prior jury finding of
aggravatingfactor in the sentencingphaseor, more sim-
ply, by placing the aggravating-factor determination
(where it logically belongs anyway) in the guilt phase.
There is really no way in which JUSTICE BREYER can
travel with the happy band that reachestoday’s result
unlesshe saysyes to Apprendi. Conciselyput, JUSTICE
BREYER is on the wrong flight; he should either get off
beforethe doorsclose,or buy a ticket to Apprendi-land.
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JUSTICE KENNEDY, concurring.

Though it is still my view thatApprendiv. NewJersey,
530 U. S. 466 (2000), was wrongly decided,Apprendi is
now the law, and its holding must be implementedin a
principled way. As the Court suggests, no principled
readingof Apprendiwould allow Walton v. Arizona, 497

U. S. 639 (1990), to stand. It is beyond question that
duringthe penaltyphaseof a first-degreemurderprosecu-
tion in Arizona, the finding of an aggravatingcircum-
stanceexposes“the defendantto a greater punishment
than that authorizedby the jury’s guilty verdict.” Ap-
prendi, supra, at 494. When a finding has this effect,
Apprendimakesclear, it cannotbe reservedfor thejudge.

This is not to sayApprendishouldbeextendedwithout
caution, for the States’ settled expectationsdeserveour
respect. A soundunderstandingof the Sixth Amendment
will allow Statesto respondto the needsandrealities of
criminal justice administration,andApprendicanbe read
as leaving in place many reforms designedto reduceun-
fairnessin sentencing. I agreewith the Court, however,
that Apprendiand Walton cannot standtogether as the
law.

With theseobservationsI join the opinionof the Court.
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JUSTICE BREYER, concurringin thejudgment.

I
Given my views in Apprendi v. New Jersey,530 U. S.

466, 555 (2000) (dissentingopinion), andHarris v. United
States, ante, at — (BREYER, J., concurring in part and
concurringin judgment),I cannotjoin the Court’s opinion.
I concurin the judgment,however,becauseI believethat
jury sentencingin capitalcasesis mandatedby the Eighth
Amendment.

II

This Court has held that the Eighth Amendment re-
quiresStatesto applyspecialproceduralsafeguardswhen
they seekthe deathpenalty. Greggv. Georgia, 428 U. S.
153 (1976). Otherwise, the constitutional prohibition
against“cruel andunusualpunishments”would forbid its
use. Furmanv. Georgia, 408 U. S. 238 (1972) (per curiam).
JUSTICE STEVENS has written that those safeguardsin-
clude a requirementthat a jury imposeany sentenceof
death. Harris v. Alabama,513 U. S. 504, 515—526 (1995)
(dissentingopinion); Spazianov. Florida, 468 U. 5. 447,
467—490 (1984) (STEVENS, J., joined by BrennanandMar-
shall, JJ., concurringin part anddissentingin part). Al-
thoughI joined the majority in Harris v. Alabama,I have
come to agreewith the dissentingview, and with the
relatedviews of othersupon which it in part relies, see
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Gregg, supra, at 190 (opinion of Stewart, Powell, and
STEVENS,JJ.). Cf. Hensleev. Union Planters Nat. Bank &
Trust Co., 335 U. S. 595, 600 (1949) (Frankfurter, J.,
dissenting) (“Wisdom too often nevercomes,and so one
ought not to reject it merely becauseit comes late”). I
therefore concludethat the Eighth Amendmentrequires
that a jury, not a judge, makethe decisionto sentencea
defendantto death.

I am convincedby the reasonsthat JUSTICE STEVENS

has given. Theseinclude (1) his belief that retribution
provides the main justification for capital punishment,
and (2) his assessmentof the jury’s comparativeadvan-
tage in determining,in a particularcase,whethercapital
punishmentwill servethat end.

As to the first, I note the continueddifficulty of justify-
ing capital punishmentin terms of its ability to deter
crime, to incapacitateoffenders,or to rehabilitatecrimi-
nals. Studies of deterrenceare, at most, inconclusive.
See,e.g., Sorenson,Wrinkle, Brewer, & Marquart,Capital
Punishmentand Deterrence: Examining the Effect of
Executionson Murder in Texas, 45 Crime & Delinquency
481 (1999) (no evidenceof a deterrenteffect); Bonner &
Fessenden,Absenceof Executions:A specialreport, States
With No Death Penalty Share Lower Homicide Rates,
N. Y. Times, Sept. 22, 2000, p. Al (during last 20 years,
homicide rate in deathpenalty States has been48% to
101% higher than in non-death-penaltyStates); see also
Radelet& Akers, Deterrenceandthe Death Penalty: The
Views of the Experts,87 J. Crim. L. & C. 1, 8 (1996) (over
80% of criminologists believe existing researchfails to
supportdeterrencejustification).

As to incapacitation, few offenders sentencedto life
without parole(asan alternativeto death)commit further
crimes. See,e.g., Sorensen& Pilgrim, An Actuarial Risk
Assessmentof Violence Posedby Capital Murder Defen-
dants,90 J. Crim. L. & C. 1251, 1256 (2000) (studiesfind
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averagerepeatmurder rate of .002% amongmurderers
whose death sentenceswere commuted); Marquart &
Sorensen,A National Study of the Furman-Commuted
Inmates: Assessingthe Threat to Society from Capital
Offenders,23 Loyola (LA) L. Rev. 5, 26 (1989) (98%did not
kill again either in prison or in free society). But see
Robertsv. Louisiana,428 U. S. 325, 354 (1976) (White, J.,
dissenting)(“[D]eath finally foreclosesthe possibility that a
prisonerwill commit further crimes,whereaslife imprison-
ment doesnot”). And rehabilitation, obviously, is beside
the point.

In respectto retribution, jurors possessan important
comparativeadvantageover judges. In principle, theyare
more attuned to “the community’s moral sensibility,”
Spaziano,468 U. S., at 481 (STEVENS, J., concurring in
part and dissentingin part), becausethey “reflect more
accuratelythe compositionandexperiencesof the commu-
nity as awhole,” id., at 486. Hencetheyaremorelikely to
“expressthe conscienceof the community on the ultimate
questionof life or death,” Witherspoonv. Illinois, 391 U. S.
510, 519 (1968), andbetter able to determinein the par-
ticular casethe needfor retribution, namely, “an expres-
sion of the community’s belief that certain crimes are
themselvesso grievous an affront to humanity that the
only adequateresponsemay be the penalty of death.”
Gregg,supra,at 184 (joint opinion of Stewart,Powell, and
STEVENS,JJ.).

Nor is the fact that some judges are democratically
electedlikely to changethe jury’s comparativeadvantage
in this respect. Even in jurisdictions wherejudges are
selecteddirectly by the people, thejury remainsuniquely
capableof determining whether, given the community’s
views, capitalpunishmentis appropriatein the particular
caseat hand. SeeHarris, supra,at 518—519 (STEVENS,J.,
dissenting);see also J. Liebman et al., A Broken System,
PartII: Why ThereIs SoMuch Error in CapitalCases,and
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WhatCan Be DoneAbout It 405—406 (Feb. 11, 2002) (here-
inafterA BrokenSystem)(finding thatjudgeswho override
jury verdictsfor life are especiallylikely to commit serious
errors); cf. Epstein& King, The Rules of Inference,69 U.
Chi. L. Rev. 1 (2002) (noting dangersin much scholarly
researchbut generallyapprovingof Liebman).

The importance of trying to translate a community’s
senseof capital punishment’sappropriatenessin a par-
ticular case is underscoredby the continueddivision of
opinion asto whethercapitalpunishmentis in all circum-
stances,as currently administered,“cruel and unusual.”
Thosewho makethis claim point, amongother things, to
the fact that death is not reversible, and to death sen-
tences imposed upon those whose convictions proved
unreliable. See,e.g., Weinstein,The Nation’s DeathPen-
alty FoesMark aMilestoneCrime: Arizona convict freedon
DNA testsis saidto be the 100th knowncondemnedU. S.
prisoner to be exoneratedsince executionsresumed,Los
AngelesTimes, Apr. 10, 2002,p. A16; G. Ryan,Governorof
Illinois, Reportof Governor’s Commissionon Capital Pun-
ishment 7—10 (Apr. 15, 2002) (imposing moratorium on
Illinois executionsbecause,post-Furman, 13 people have
beenexoneratedand 12 executed);seegenerallyBedau&
Radelet, Miscarriagesof Justice in Potentially Capital
Cases,40 Stan.L. Rev.21, 27 (1987).

Theypoint to the potentiallyarbitrary applicationof the
death penalty, adding that the race of the victim and
socio-economicfactors seem to matter. See, e.g., U. S.
General Accounting Office, Report to Senateand House
Committeeson the Judiciary: Death Penalty Sentencing5
(Feb. 1990) (synthesis of 28 studies shows “pattern of
evidenceindicating racial disparitiesin the charging, sen-
tencing, and imposition of the death penalty”); Baldus,
Woodworth, Zuckerman, Weiner, & Broffitt, Racial Dis-
criminationandthe DeathPenaltyin thePost-FurmanEra:
An Empirical and Legal Overview, With RecentFindings
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from Philadelphia,83 Cornell L. Rev. 1638, 1661 (1998)
(evidence of race-of-victim disparities in 90% of States
studied and of race-of-defendantdisparities in 55%);
McCleskeyv. Kemp, 481 U. S. 279, 320—345 (1987) (Bren-
nan,J., dissenting);seealso,e.g., D. Baldus,G. Woodworth,
G. Young,& A. Christ,The Dispositionof NebraskaCapital
andNon-CapitalHomicide Cases(1973—1999):A Legal and
EmpiricalAnalysis 95—100 (Oct. 10, 2001) (deathsentences
almostfive timesmorelikely whenvictim is of ahigh socio-
economicstatus).

Theyargue that the delaysthat increasinglyaccompany
sentencesof deathmakethose sentencesunconstitutional
becauseof “the suffering inherent in a prolongedwait for
execution.” Knight v. Florida, 528 U. 5. 990, 994 (1999)
(BREYER, J., dissentingfrom denial of certiorari) (arguing
that the Court should consider the question); see, e.g.,
Lackey v. Texas, 514 U. 5. 1045 (1995) (STEVENS, J., re-
spectingdenial of certiorari); Bureau of JusticeStatistics,
Capital Punishment2000, pp. 12, 14 (rev. 2002) (average
delayis 12 years,with 52 peoplewaiting more than20 years
andsomemorethan25).

Theypoint to the inadequacyof representationin capi-
tal cases,a fact that aggravatesthe other failings. See,
e.g., Bright, Counselfor the Poor: The DeathSentenceNot
for the Worst Crime but for the Worst Lawyer, 103 Yale
L. J. 1835 (1994) (describingmany studiesdiscussingdefi-
cientcapital representation).

And they note that other nations have increasingly
abandonedcapital punishment. See, e.g., San Martin,
U. S. Taken to Task Over Death Penalty,Miami Herald,
May 31, 2001, p. 1 (United Statesis only Westernindustri-
alized Nation that authorizesthe deathpenalty); Amnesty
International Website Against the Death Penalty, Facts
andFigures on the Death Penalty,(2002) http://www.web.
amnesty.org/rmp/dplibrary.nsf(since Gregg, 111 countries
have either abandonedthe penaltyaltogether,reservedit
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only for exceptionalcrimeslike wartimecrimes,or havenot
carried out executionsfor at least the past 10 years);
DeYoung, Group Criticizes U. S. on DetaineePolicy; Am-
nesty Warns of HumanRights Fallout, WashingtonPost,
May 28, 2002,p. A4 (theUnited Statesratesfourth in num-
berof executions,after China, Iran, andSaudiArabia).

Many communitiesmay have acceptedsome or all of
theseclaims,for theydo not imposecapitalsentences.See
A Broken System, App. B, Table hA (more than two-
thirds of Americancountieshaveneverimposedthe death
penalty sinceGregg (2,064 out of 3,066), and only 3% of
the Nation’s counties account for 50% of the Nation’s
deathsentences(92 out of 3,066)). Leaving questionsof
arbitrariness aside, this diversity argues strongly for
proceduresthat will help assurethat, in aparticularcase,
the community indeedbelieves applicationof the death
penaltyis appropriate,not “cruel,” “unusual,” or otherwise
unwarranted.

For thesereasons,the dangerof unwarrantedimposition
of the penalty cannot be avoidedunless “the decision to
imposethe deathpenaltyis madeby ajury ratherthanby a
single governmentalofficial.” Spaziano,468 U. S., at 469
(STEVENS,J., concurringin part anddissentingin part); see
Solemv. Helm, 463 U. 5. 277, 284 (1983) (Eighth Amend-
ment prohibits excessiveor disproportionatepunishment).
And I conclude that the Eighth Amendment requires
individual jurors to make,andto takeresponsibilityfor, a
decisionto sentenceapersonto death.
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JUSTICE O’CONNOR, with whom the CHIEF JUSTICE

joins, dissenting.
I understandwhy the Court holdsthat the reasoningof

Apprendiv. New Jersey,530 U. S. 466 (2000), is irrecon-
cilable with Waltonv. Arizona, 497 U. S. 639 (1990). Yet
in choosingwhich to overrule, I would chooseApprendi,
not Walton.

I continueto believe,for the reasonsI articulatedin my
dissentin Apprendi, that the decisionin Apprendiwas a
seriousmistake. As I arguedin that dissent,Apprendi’s
rule that any fact that increasesthe maximum penalty
must be treatedasanelementof the crime is not required
by the Constitution,by history, or by our prior cases. See
530 U. S., at 524—552. Indeed,the rule directly contra-
dicts several of our prior cases. See id., at 531—539
(explaining that the rule conflicts with Pattersonv. New
York, 432 U. S. 197 (1977), Almendarez-Torresv. United
States, 523 U. S. 224 (1998), and Walton, supra). And
it ignores the “significant history in this country of .

discretionary sentencingby judges.” 530 U. S., at 544
(O’CONNOR, J., dissenting). The Court hasfailed, both in
Apprendi and in the decisionannouncedtoday, to “offer
any meaningful justification for deviating from years of
casesboth suggestingandholding that applicationof the
‘increasein the maximumpenalty’ rule is not requiredby
the Constitution.” Id., at 539.
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Not only wasthe decisionin Apprendiunjustified in my
view, but it hasalsohadaseverelydestabilizingeffect on
our criminal justicesystem. I predictedin my dissentthat
the decision would “unleash a flood of petitions by con-
victed defendantsseekingto invalidate their sentencesin
whole or in part on the authority of [Apprendi].” Id., at
551. As of May 31, 2002, less than two years after Ap-
prendi was announced,the United States Courts of Ap-
pealshaddecidedapproximately1,802criminal appealsin
which defendantschallengedtheir sentences,andin some
cases even their convictions, under Apprendi.’ These
federal appealsare likely only the tip of the iceberg, as
federalcriminal prosecutionsrepresenta tiny fraction of
thetotal numberof criminal prosecutionsnationwide. See
ibid. (O’CONNOR, J., dissenting) (“In 1998 .. . federal
criminal prosecutionsrepresentedonly about0.4% of the
total numberof criminal prosecutionsin federalandstate
courts”). The number of second or successivehabeas
corpus petitionsfiled in the federalcourtsalso increased
by 77% in 2001,a phenomenonthe Administrative Office
of the United StatesCourts attributesto prisonersbring-
ing Apprendi claims. Administrative Office of the U. S.
Courts, 2001 Judicial Business17. This Court has been
similarly overwhelmedby the aftershocksof Apprendi. A
survey of the petitions for certiorari we received in the
past year indicates that 18% raised Apprendi-related
claims.2 It is simply beyonddispute thatApprendi threw
countless criminal sentences into doubt and thereby
causedan enormousincreasein the workload of an al-
readyoverburdenedjudiciary.

‘This datawasobtainedfrom a WestlawsearchconductedMay 31,
2002, in the United States Courts of Appeals databaseusing the
following searchterms: “Apprendi v. New Jersey’ & Title[’U.S.’ or
‘United States’]

‘Specific countsareon file with theClerkof theCourt.
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The decisiontodayis only going to addto thesealready
seriouseffects. The Court effectively declaresfive States’
capitalsentencingschemesunconstitutional. Seeante,at
21, n. 5 (identifying Colorado, Idaho, Montana, and Ne-
braska as having sentencing schemes like Arizona’s).
There are 168 prisoners on death row in these States,
Criminal JusticeProjectof the NAACP Legal Defenseand
EducationalFund, Inc., DeathRow U. S. A. (Spring2002),
each of whom is now likely to challengehis or her death
sentence. I believe many of these challengeswill ulti-
mately be unsuccessful,either becausethe prisonerswill
be unable to satisfy the standardsof harmlesserror or
plain error review, or because,having completedtheir
direct appeals,theywill be barredfrom taking advantage
of today’s holding on federal collateral review. See 28
U. S. C. §~2244(b)(2)(A),2254(d)(1); Teaguev. Lane, 489
U. S. 288 (1989). Nonetheless,the needto evaluatethese
claimswill greatly burdenthe courtsin thesefive States.
In addition, I fear that the prisoners on death row in
Alabama, Delaware, Florida, and Indiana, which the
Court identifies as havinghybrid sentencingschemesin
which the jury rendersan advisoryverdict but the judge
makesthe ultimate sentencingdetermination,seeante,at
21, n. 6, may also seizeon today’s decisionto challenge
their sentences.Thereare 629 prisonerson deathrow in
theseStates. Criminal JusticeProject,supra.

By expandingon Apprendi, the Court todayexacerbates
the harm donein that case. Consistentwith my dissent,I
would overruleApprendiratherthan Walton.


